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IN THE 

UNITED STATES CIRCUIT COURlT 
OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1946. 


No. 9280. 


JAMES J. LAUGHLIN, APPELLANT, 

VS. 

SAMUEL I. ROSENMAN, FRANCIS BIDDLE, OETJE 
JOHN ROGGE, JAMES V. BENNETT, 
JOSEPH W. SANFORD, 

APPELLEES. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 
_ 

JURISDICTIONAL STATEMENT. 

The jurisdiction of this Court is invoked by virtue of 
the statutory authority to review any final order of 
District Court. Complaint was filed in District Court for 
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damages for malicious prosecution and interference with 
civil rights. After argument same was dismissed in 
District Court. 


STAT] 


Ml 


ENT OF THE CASE. 


Appellant is a member of the bar of this Court, the 
District Court of the United States for the District of 
Columbia, and the Supreme Court of the United States. 
He was indicted in the United States District Court for 
the District of Maryland for violation of Section 241, Title 
18, of the United States Code, the allegation being that 
he conspired with others to obstruct the administration 
of justice. Appellant was acquitted on September 22, 1944, 
and suit was filed within the statutory period. The ap¬ 
pellees were Samuel I. Rosenman, special counsel to the 
late President Roosevelt, Oetje John Rogge, Special 
Assistant to Attorney General Francis Biddle, former 
Attorney General of the United States, James V. Bennett, 
Director, Federal Bureau of Prisons, and Joseph W. San¬ 
ford, Warden, U. S. Penitentiary, Atlanta, Georgia. Only 
the appellee Rosenman was served. The appellee Rogge 
caused his appearance to be entered in his behalf. The alle¬ 
gations of the complaint were to the effect that due to the 
participation of appellant in the so-called sedition trial, 
more properly designated as Criminal No. 73086, in the 
District Court of the United States for the District of 
Columbia, entitled United States of America v. Joseph E. 
McWilliams et al ., he incurred the displeasure of the late 
President Roosevelt, and as a result of false testimony and 
a conspiracy participated in by the persons named in the 


complaint he was indicted in the District Court for the 
District of Maryland. Appellant charged that prosecution 
was not brought in good faith and that the persons named, 
although officers of the Government, acted wholly beyond 
the scope of their official duties and were liable to suit. 
A motion to dismiss was made and after hearing in Dis¬ 
trict Court the complaint was dismissed. This appeal 
followed. 


STAT] 


MO IM 


ST OF POINT ON APPEAL. 


The sole question on appeal is whether officers of 
the United States who act from ulterior motives and 
knowingly and wilfully concoct false testimony can hide 
behind the cloak of immunity allowed Federal officials 
in the ordinary discharge of their duties. 
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SUMMARY OF ARGUMENT. 

It is contended that the acts charged in the complaint 
remove the case from the ordinary rule laid down by this 
Court in the case of Laughlin v. Garnett, 138 F. 2d 931, 
78 U. S. App. D. C. 194; Cooper v. O'Connor, 69 U. S. 
App. D. C. 100, 99 F. 2d 135; Spaulding v. Vilas, 161 
U. S. 483. It is believed that the facts in this case are 
such that the parties involved could not claim immunity. 
In the case of Spaulding v. Vilas, supra, the Supreme 
Court said: 

* ' " “* * * The interests of the people require that 
due protection be accorded to them in respect of their 
official acts. As in the case of a judicial officer, 
we recognize a distinction between action taken by 
the head of a department in reference to matters 
which are manifestly or palpably beyond his author¬ 
ity, and action having more or less connection with 
the general matters committed by law to his control 
or supervision.” 

In other words it would seem to us that if it can be 
shown that the steps taken were “manifestly or palpably 
beyond his authority” that immunity would not apply. 
A reading of the complaint (Appendix I) will shovf that 
the acts taken could not be, under any process of reason¬ 
ing, construed to be acts taken in the ordinary and honest 
discharge of appellees’ duties. It is contended that due 
to the activities of appellant in the sedition trial that the 
President of the United States was angered. Paragraph 
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II sets forth that appellant had filed a motion (which 
stated this: 

“President Roosevelt was the greatest fraud and 
the greatest imposter that ever lived. In 1940 he 
promised the mothers of the land that their sons 
would not be sent to die on foreign shores.’ 

As a result of this it is contended that at the behest 
of the late President Roosevelt, appellee Rosenm«in set 
the machinery in motion to prosecute appellant. Para¬ 
graph 11 also says this: 

“* * * defendant Rosenman called it to the at¬ 
tention of President Roosevelt and as a result tjie de¬ 
fendant Rogge was instructed to work witji the 
Agents of the Federal Bureau of Investigation and 
with other persons to devise ways and means to make 
false accusations against the plaintiff and the said 
• Oetje John Rogge did enter into the conspiracy and 
did talk with certain Agents of the Federal Bureau 
of Investigation and informed the Agents that he 
spoke with the approval of the defendant Biddie, the 
defendant Sanford and the defendant Bennett ais well 
as the defendant Rosenman, and with the full Ipiowl- 
edge and approval of the defendant Rosenman ds well 
as the other defendants the agents induced certain in¬ 
mates of the Federal Prisons to sign false state¬ 
ments accusing the plaintiff after promising the in¬ 
mates that their sentences would be reduced and that 
every effort would be made to release them! from 
prison if they testified falsely against the plaintiff.” 

I 

Of course it will be recognized that the allegations 
of the complaint must be accepted as true on this Appeal 

• I 

because there is nothing in the record denying any of 
the allegations made. 
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Paragraph 12 of the complaint sets forth: 

“Plaintiff says that at the instigation of the de¬ 
fendant Rogge and the defendant Sanford and the de¬ 
fendant Bennett as well as the defendant Rosenman, 
an Agent of the Federal Bureau of Investigation con¬ 
tacted one M. Edward Buckley and plied the said 
Buckley with liquor and induced the said Buckley to 
go to Baltimore at the trial of the plaintiff and give 
false testimony that was known by the defendants to 
be false.” 

The recent opinion in the Supreme Court of the 
United States, decided April 1, 1946, Arthur L. Bell, etc., 
v. R. B. Hood, Theodore Cruise, Philip Bowser et al., 
who were Agents of the Federal Bureau of Investigation, 
has application here. In that case Agents of the Federal 
Bureau of Investigation were sued for violation of con¬ 
stitutional rights of certain defendants. The case was 
dismissed in District Court and the Court of Appeals af¬ 
firmed. The Supreme Court reversed. We believe this 
case has application here. 

CONCLUSION. 

In view of what has been said it is contended that 
the complaint filed by the appellant definitely made out 
a case and that the appellees should have been required 
to answer. This being so, the action of District Court in 
dismissing the complaint was error and the judgment of 
that Court should be reversed. 

James J. Laughlin, 

National Press Building, 
Appellant in Proper Person. 


APPENDIX 






7 


In the District Court of the United States for the District 
of Columbia James J. Laughlin National Press 
Building Washington, D. C. Plaintiff vs. Samuel I. 
Rosenman The White House (or Wardman Park 
Hotel) Washington, D. C. Francis Biddle 1669 j- 31st 
Street Washington, D. C. Oetje John Rogge Depart¬ 
ment of Justice Washington, D. C. James V. Bennett 
Director, Bureau of Prisons Department of Jfustice 
Washington, D. C. Joseph W. Sanford Warden, U. S. 
Penitentiary Atlanta, Georgia Defendants Civil 
Action No. 30754. 

Complaint for Damages—Malicious Prosecution and 
Interference with Civil Rights 

The complaint of James J. Laughlin shows unto the 
Court the following: 

1. He is a citizen of the United States and a legal 
and voting resident of the State of Indiana and is tem¬ 
porarily residing in the District of Columbia. He is a 
member of the bar of the Courts of the District of Cjolum- 
bia, of Indiana, and of the Supreme Court of the United 
States as well as the Federal District Court fjr the 
District of Maryland, and the United States Circuit Court 
of Appeals for the Fourth and Fifth Judicial Circuits. 

2. The defendant Samuel I. Rosenman during the 
times mentioned in this complaint was a confidential 
assistant to the late Franklin D. Roosevelt and held the 
title of Special Counsel. 
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3. The defendant Francis Biddle during the times 
mentioned in this complaint was Attorney General of 
the United States. 

4. The defendant Oetje John Rogge insofar as plain¬ 
tiff knows is a citizen of the United States and had offices 
in the Department of Justice and was specially desig¬ 
nated to prepare the so-called sedition case for trial. 

* 

5. The defendant James V. Bennett was during the 
period of this complaint and still is Director of the Fed¬ 
eral Bureau of Prisons. He is likewise a citizen of the 
United States. 

6. The defendant Joseph W. Sanford is a citizen 
of the United States and Warden of the United States 
Penitentiary at Atlanta, Georgia. 

7. All defendants are sued in their personal capaci¬ 
ties. The Court is informed that plaintiff participated 
actively in the so-called sedition case, more properly 
designated as Criminal No. 73086 in the District Court 
of the United States for the District of Columbia, en¬ 
titled, “United States of America v. Joseph E. McWilliams, 
et al ” The defendants in the so-called sedition case were 
indicted because they opposed the foreign policies of the 
Roosevelt Administration and criticised the Roosevelt 
Administration for war mongering and further criticised 
the Administration because of the lack of preparedness 
insofar as the militaristic aims of the Japanese Govern¬ 
ment were concerned. 

8. Plaintiff says as a result of false and forged tes¬ 
timony and known by the defendant Oetje John Rogge 
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and the defendant Biddle to be false and fraudulent and 
as a result of false and forged documents offered before 
the Grand Jury and known by the said Rogge and the said 
Biddle to be false and forged, the defendants in th4 sedi¬ 
tion trial were indicted. 

9. Plaintiff says that he represented the defendant 
Noble who had been brought to the District of Columbia 
against his will on a void process and plaintiff felt it his 
duty to actively defend the case for the defendant Noble 
and to exert every lawful means at his disposal to bring 
about the vindication of the defendant Noble. 

10. Plaintiff says unto the Court that his activity in 
the so-called sedition case angered the late President 
Roosevelt and as a result of a conversation between the 
late President Roosevelt and the defendant Rosenman the 
defendant Biddle was instructed to concoct a criminal 
charge against the plaintiff, and the defendant piddle 
set the machinery in motion to interview various inmates 

I 

of Federal institutions, and after a consultation between 
the defendant Biddle, the defendant Bennett and tike de¬ 
fendant Sanford Agents of the Federal Bureau of Investi¬ 
gation were permitted to interview various inmates of 
Federal prisons and were told that if they would testify 
falsely against the plaintiff their sentences would be re¬ 
duced and if they were able to bring about the conviction 
of the plaintiff they would be released from custody, all 
this with the knowledge of the defendant Rosenman, the 
defendants Biddle, Sanford and Bennett. 

11. Plaintiff says unto the Court that in the sedition 
trial he filed a motion to subpoena General Short and 
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Admiral Kimmel as witnesses in the so-called sedition 
case since the defendant Noble had been charged with 
making certain utterances with regard to the state of our 
preparedness, and it was brought out by the plaintiff 
that the defendant Robert Noble had stated that “Presi¬ 
dent Roosevelt was the greatest fraud and the greatest 
imposter that ever lived. In 1940 he promised the mothers 
of the land that their sons would not be sent to die on 
foreign shores.” The defendant Noble had also been 
charged with criticizing the state of preparedness inso¬ 
far as the Japanese were concerned and the defendant 
Noble was prepared to show by the testimony of General 
Short and Admiral Kimmel that President Roosevelt had 
knowledge of the impending attack at Pearl Harbor and 
had President Roosevelt been alert and had he had the 
interest of this country at heart the disaster at Pearl 
Harbor would not have occurred. Plaintiff says that 
after this motion was filed defendant Rosenman called 
it to the attention of President Roosevelt and as a result 
the defendant Rogge was instructed to work with the 
Agents of the Federal Bureau of Investigation and with 
other persons to devise ways and means to make false 
accusations against the plaintiff and the said Oetje John 
Rogge did enter into the conspiracy and did talk with 
certain Agents of the Federal Bureau of Investigation and 
informed the Agents that he spoke with the approval of 
the defendant Biddle, the defendant Sanford and the De¬ 
fendant Bennett as well as the defendant Rosenman, and 
with the full knowledge and approval of the defendant 
Rosenman as well as the other defendants the agents in¬ 
duced certain inmates of the Federal Prisons to sign false 



11 


statements accusing the plaintiff after promising the 
inmates that their sentences would be reduced anc| that 
every effort would be made to release them from prison 
if they testified falsely against the plaintiff. 

12. Plaintiff says that at the instigation of the de¬ 
fendant Rogge and the defendant Sanford and the de¬ 
fendant Bennett as well as the defendant Rosenman, an 
Agent of the Federal Bureau of Investigation contacted 
one M. Edward Buckley and plied the said Buckley with 
liquor and induced the said Buckley to go to Baltimore 
at the trial of the plaintiff and give false testimony that 
was known by the defendants to be false. 

13. Plaintiff says unto the Court that as a result of 
the false testimony offered before the Grand Jury ih the 
District Court for the District of Maryland, plaintiff was 
indicted on June 2, 1944, for violating Section 241, Title 
18, United States Code, in that the plaintiff had con¬ 
spired with certain inmates of a Florida prison and others 
to concoct a false alibi for one Hilliard Sanders whp had 
been defended by the plaintiff in 1942. Plaintiff j says 
unto the Court that the other parties were not named in 
the indictment and were not joined as defendants^ and 
plaintiff says further that the matter was preposterous, 
that insofar as many of the persons were concerned he did 
not even know them, had never seen them and had no 
contact with them. 

i 

14. Plaintiff says that the testimony offered before 
the Grand Jury to bring about the indictment of the plain¬ 
tiff was known by the defendants to be false and thatj each 
of the defendants knowingly, wilfully and maliciously 
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participated in the unlawful conspiracy against the plain¬ 
tiff. Plaintiff says that he was tried in the Federal Dis¬ 
trict Court for the District of Maryland and was acquitted 
within a very few minutes on September 22, 1944. 

15. Plaintiff says therefore that he was damaged, 
his professional standing was impaired, he suffered loss 
of business and was put to great expense to defend the 
cause. 

16. Plaintiff says therefore that he asks for judg¬ 
ment against each defendant on this Count in the amount 
of one-hundred thousand ($100,000) dollars or a total of 
five-hundred thousand ($500,000) dollars, on this Count, 
plus cost of this suit. 

COUNT II. 

1. Plaintiff says in this Count he charges the de¬ 
fendants with interference with his civil rights in that 
they tried to deny him a fair and impartial trial and says 

unto the Court that the Defendants Rosenman, Biddle, 

0 

Rogge, Bennett and Sanford were all parties to the un¬ 
lawful conspiracy. Plaintiff says that this action is 
grounded on Section 43, Title 6, United States Code, read¬ 
ing as follows 

“Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any State 
or Territory, subjects, or causes to be subjected, any 
citizen of the United States or other person within 
the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Con¬ 
stitution and laws, shall be liable to the party in¬ 
jured in an action at law, suit in equity, or other 
proper proceeding for redress.” 
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Plaintiff also refers to Section 47(2), Title 8, reading in 
part as follows 


“If two or more persons in any State or Terri¬ 
tory conspire to deter, by force, intimidation, or 
threat, any party or witness in any court of the 
United States from attending such court, or from tes¬ 
tifying to any matter pending therein, freely, fully, 
and truthfully, or to injure such party or witness in 
his person or property on account of his having so 
attended or testified, or to influence the verdict^ pre¬ 
sentment, * * *; or if two or more persons conspire 
for the purpose of impeding, hindering, obstructing, 
or defeating, in any manner, the due course of jus¬ 
tice in any State or Territory, with intent to deny to 
any citizen the equal protection of the laws, or po in¬ 
jure him or his property * * 

2. Plaintiff says that insofar as this Count is con¬ 
cerned the defendant Sanford, the defendant Bennett, 
with the full consent and knowledge and approval pf the 
defendant Rosenman, Biddle and Rogge and in Agree¬ 
ment with the said defendants and each of them, acting 
in concert and acting maliciously, willingly and laiow- 
ingly did endeavor to prevent, impede and interfere with 
witnesses summoned on behalf of the plaintiff from tes¬ 
tifying in the criminal trial in Baltimore and threatened 
these witnesses with dire punishment if they testified on 
behalf of the plaintiff. Plaintiff says that after thef wit¬ 
nesses did testify on behalf of the plaintiff the said Ben¬ 
nett and the said Sanford did punish them by placing 
them in solitary confinement, depriving them of their 
privilege^ and later shipping them to far away Alcatraz 
island, California. Plaintiff says that the witnesses who 
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had testified against plaintiff were rewarded by being 
sent to honor farms and granted special privileges and 
are still being favored and pampered by the defendants 
Bennett and Sanford because they did testify against the 
plaintiff. 

3. Plaintiff says further that the defendants in this 
case and each of them did by various means, artifices and 
designs try to prevent each of the witnesses from coming 
to Baltimore and when they were unsuccessful in pre¬ 
venting their coming to Baltimore did exert their influ¬ 
ence to have these witnesses segregated in the Baltimore 
Penitentiary and placed in solitary confinement and al¬ 
lowed only one meal a day, while the witnesses who tes¬ 
tified against the plaintiff were housed in the Baltimore 
City Jail and given unrestricted privileges and allowed 
three full meals a day. 

4. Plaintiff says further that while the trial in Bal¬ 
timore was in progress the defendants Bennett and San¬ 
ford sent emissaries to plaintiff’s witnesses and told them 
that if they would testify falsely against the plaintiff 
they would be handsomely rewarded by the defendant 
Bennett and the defendant Sanford. 

5. Plaintiff says that the defendant Rogge contacted 
an agent of the Federal Bureau of Investigation who in 
turn contacted one M. Edward Buckley and plied the said 
Buckley with alcoholic liquor and sent the said Buckley 
to Baltimore while in an intoxicated condition to testify 
against the plaintiff giving testimony that was known by 
the agent of the Federal Bureau of Investigation to be 
false and known by the defendant Rogge to be false. 



Plaintiff says that in that connection the agent of the 
Federal Bureau of Investigation remarked, “I have Buck- 
ley all fixed. He must do what we tell him to dd.” 

6. Plaintiff says that the conspiracy to deny jiim a 
fair and impartial trial constituted an interference with 
his civil rights and therefore on this count plaintiff asks 
for damages in the amount of one-hundred thojusand 
($100,000) dollars against each defendant or a total of 
five-hundred thousand ($500,000) dollars against all de¬ 
fendants, making a sum total of one-million ($1,000,000) 
dollars in both counts. 

7. Plaintiff says unto the Court that frankness and 
fairness compels him to say that insofar as the present 
Attorney General, Honorable Tom C. Clark, is concerned, 
that he in no wise participated in the unlawful conspir¬ 
acy against him and did nothing by word or deed t<j> lend 
aid or comfort to the disgraceful proceeding that culmi¬ 
nated in plaintiff’s acquittal in Baltimore. Plaintiff says 
further that it is his belief that the Director of the Fed¬ 
eral Bureau of Investigation, Honorable J. Edgar Hoover, 
did not participate in the unlawful conspiracy and the im¬ 
proper acts were done without the knowledge or approval 
of Mr. Hoover. 

James J. Laughlin 
National Press Building 
Plaintiff, in Proper Person. 

Plaintiff demands trial 
by jury. 

James J. Laughlin 
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In the District Court of the United States for the Dis¬ 
trict of Columbia James J. Laughlin Plaintiff vs. 

Samuel I. Rosenman, et al Defendants Civil Action 

No. 30754 

Order Granting Motion to Dismiss Complaint 

The defendants, Samuel I. Rosenman and Oetje John 
Rogge, having moved the Court for an order dismissing 
the complaint herein upon the following grounds: 

1. That the first count does not as a matter of form 
state a claim upon which relief can be granted; 

2. That the first count does not as a matter of sub¬ 
stance state a claim upon which relief can be granted, in 
that the averments of the first count affirmatively show 
that the alleged acts of said defendants are within the 
scope of their official duties and functions and that, as 
public officials, they are absolutely immune to said suit 
for malicious prosecution; 

3. That the second count does not as a matter of 
form state a claim upon which relief can be granted; 

4. That the second count does not as a matter of 
substance state a claim upon which relief can be granted 
in that the averments of the second count, charging dep¬ 
rivation of civil rights, affirmatively show that the al¬ 
leged acts and transactions upon which the count is based 
lie wholly outside the scope of the statutes under which 
plaintiff seeks relief; and 

Said motion having come on to be heard the 16th 
day of November, 1945, and having heard the arguments 
of counsel in open court, and upon consideration thereof, 



and upon consideration of the points and authorities of 
defendants in support thereof, and points and authorities 
of plaintiff in opposition thereto, and 

The Court having determined that the complaint 
herein, both as to matters of form and as to matters of 
substance, does not state a claim upon which relief can 
be granted, it is this 18th day of January, 1946, 


ORDERED, ADJUDGED and DECREED that defend- 


same 


ants’ motion to dismiss the complaint be, and the 
hereby is, granted and the complaint is according^ dis¬ 
missed. 

Upon application by plaintiff for leave to amend, 
counsel for plaintiff and for defendants stipulate^ that 
the complaint be deemed amended to contain an allega¬ 
tion that the prosecution of plaintiff was without prob¬ 
able cause. The complaint, as so amended, fails to state 
a claim upon which relief can be granted, and it is. 


ORDERED, ADJUDGED and DECREED that the 
complaint as so amended be, and it hereby is, dismissed 
without prejudice and without further leave to amend. 

/s/ F. Dickinson Letts 

United States Justice 

No objection as to form: 


James J. Laughlin 
Attorney for Plaintiff 

Joseph M. Friedman 
Attorney for defendants 


(SEAL) 


A TRUE COPY 
TEST: 

Charles E. Stewart, 
Clerk, 


by /s/ Irene B. Burroughs 
Deputy Clerk 
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Act of July 31, 1861, as amended by Act of April 20, 1871, § 2, 

Rev. Stat. § 1980, 8 U. S. C. 47.1.13,15,16 

Civil Rights Acts of April 9, 1866 (14 Stat. 27)_ 16 

Civil Rights Acts of April 20, 1871 (17 Stat. 13). 16 

Federal Rules of Civil Procedure, Rule 12 (b) (6)_ 2 

Title 18, U. S. C. $ 241. 1,12 
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DISTRICT OF COLUMBIA 


No. 9280 

James J. Laugh lin, appellant 

v. 

Samuel I. Rosenman, et al., appellees 


BRIEF OF APPELLEES 


STATEMENT OF CASE 

This is an appeal from an order of the court below, entered 
January 18, 1946, dismissing this action for failure to state a 
claim upon which relief can be granted (Appellant’s App. 16). 

The complaint herein (Appellant’s App. 7) is a sequel to 
the indictment and prosecution of plaintiff in the United States 
District Court for the District of Maryland, pursuant to Sec¬ 
tion 241, Title 18, of the United States Code, for attempting 
to obstruct the administration of justice. Plaintiff was ac¬ 
quitted on September 22,1944, and a year later filed the com¬ 
plaint herein, on September 21, 1945. Five government offi¬ 
cials were named as defendants: Samuel I. Rosenman, Special 
Counsel to the President; Oetje John Rogge, Special Assistant 
to the Attorney General; Francis Biddle, former Attorney 
General of the United States; James V. Bennett, Director, 
Federal Bureau of Prisons; and Joseph W. Sanford, Warden, 
United States Penitentiary, Atlanta, Georgia. Only the de¬ 
fendant Rosenman has been served. The defendant Rogge has 
voluntarily entered his appearance. 

(l) 
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Defendants Rosenman and Rogge moved for a dismissal of 
the action pursuant to Federal Rule 12 (b) (6) on the ground 
that the complaint failed to state a claim upon which relief 
could be granted (Appellant’s App. 16). After oral argument, 
the court below, per Justice F. Dickinson Letts, having deter¬ 
mined that the complaint “both as to matters of form and as 
to matters of substance” did not state a claim upon which 
relief could be granted, entered an order dismissing the action 
(Appellant’s App. 16). The order granting motion to dismiss 
the complaint, as set forth on pages 16 and 17 of Appellant’s 
Appendix, is an incorrect copy of the order entered, in this 
respect: the last line of the order decreed that the complaint 
was dismissed with prejudice and not without prejudice as set 
forth in Appellant’s Appendix. Plaintiff has appealed from 
that order. 

The complaint consists of two counts by which the plaintiff 
seeks to avoid the rule of law applied by this Court in a previous 
similar and unsuccessful case brought by the same plaintiff 
and discussed hereafter —Laughlin v. Garnett, et al., 138 F. 
(2d) 931 (App. D. C. 1943), certiorari denied 322 U. S. 738 
(1944). 

Count I, denominated “Malicious Prosecution,” attempts to 
evade the rule applied in that case by alleging that the de¬ 
fendants are sued in their “personal capacities.” 

Plaintiff’s alternative device is his attempt to allege in Count 
II a cause of action for “Interference With Civil Rights.” 

The complaint is unusual in that a mere reading of the 
allegations indicates not only its insufficiency in law, but, as 
well, its fantasy in fact. 

SUMMARY OF ARGUMENT 

1. The alleged acts of the defendants, if there were any 
truth in the complaint, would come within the scope of their 
official duties and functions and, actually, could only be done 
in connection with their official duties. The defendants, there¬ 
fore, are absolutely immune to suit for malicious prosecution, 
irrespective of their motives, under long-established legal doc¬ 
trine. Spalding v. Vilas, 161 U. S. 483 (1896), and cases cited 
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hereafter. This is true even if, contrary to fact, it were deemed 
admitted that the criminal prosecution of the plaintiff was 
instituted without probable cause and actuated solely by 
malice. 

2. In addition, Count I of the complaint is phrased in so 
vague and disconnected a manner, with such frequent recourse 
to expressions in the passive (“was told,” “was instructed”), 
that it would not state a claim against anyone. 

3. It appears from the “Statement of Point on Appeal” in 
appellant’s brief (p. 3) that he claims error only in connection 
with the dismissal of Count I of the complaint and abandons 
here any claim of error in the dismissal of Count II of the 
complaint. Appellant could hardly do otherwise in view of the 
inapplicability of the statutes invoked, as held in Mitchell v. 
Greenough, 100F. (2d) 184 (C. C. A. 9,1938), certiorari denied, 
306 U. S. 659 (1939). 

ARGUMENT 

I 

Count I of the complaint shows upon its face that defendants 

are immune from liability 

Count I, shorn of irrelevant embellishment and reduced to 
such allegations as are legally operative, palpably fails to jstate 
any case against defendants. Even if all the allegations Of the 
complaint are viewed in the light most unfavorable to defend¬ 
ants, and the numerous gaps and omissions are deemed; sup¬ 
plied, and matters merely hinted at or left wholly to innuendo 
or conjecture are assumed to be directly and plainly averred, 
no cause of action for malicious prosecution is stated. 

The complaint attempts to charge that the President, the 
highest law enforcement officer of the United States, together 
with his Special Counsel and Confidential Assistant, th4 At¬ 
torney General of the United States, a Special Assistant to the 
Attorney General, the Director of the Federal Bureau of pris¬ 
ons, and the Warden of the Federal Penitentiary at Atlanta, 
engaged in and acted pursuant to a conspiracy to prosecute 
plaintiff maliciously. 
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The alleged acts of the defendants, if there were any truth 
in the complaint, would came squarely within the scope of 
their official duties and functions. The complaint attempts to 
charge (1) that the defendant Rosenman, the President’s 
Special Counsel, whose duties include liaison activities between 
the President and the heads of various executive departments, 
relayed instructions from the President to the Attorney General 
relative to the institution of criminal proceedings against plain¬ 
tiff; (2) that the Attorney General, who is the chief legal officer 
of the Government and directly responsible for the enforce¬ 
ment of the criminal laws of the United States, proceeded, 
pursuant to the Presidential directive, with the preparation of 
the requested criminal action; (3) that as part of such prepara¬ 
tion, he instructed the defendant Rogge, one of his Special 
Assistants, whose duties are to prepare and prosecute actions 
on behalf of the United States under the direction of the At¬ 
torney General, to assist in that preparation; (4) that the de¬ 
fendant Rogge, in connection with the preparation of the case, 
worked with agents of the Federal Bureau of Investigation, 
the investigative arm of the Department of Justice; (5) that 
the defendant Sanford, the Warden of the Atlanta Peniten¬ 
tiary, under instructions from his superior, the defendant Ben¬ 
nett, Director of the Federal Bureau of Prisons, permitted 
agents of the Federal Bureau of Investigation to interview 
various prisoners; and (6) that the Director, in turn, had acted 
under instructions from the Attorney General who has juris¬ 
diction over the Bureau of Prisons. 

Since such alleged acts by the defendants would come within 
the scope of their official duties and, actually, could only be 
done in connection with their official duties, the defendants are 
absolutely immune to suit for malicious prosecution, irrespec¬ 
tive of their motive, under long established legal doctrine. Tins 
is true even if, contrary to fact, it were deemed admitted that 
plaintiff's criminal prosecution was instituted without probable 
cause and actuated solely by malice. 

It is well settled that public officials are clothed with absolute 
immunity against civil suits for damages, including suits for 
malicious prosecution, for the doing of acts having connection 
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_ 

with general matters committed to their control or supervision 
_ and not manifestly or palpably beyond their authority. This 
rule of law, rooted in sound public policy, is firmly established 
by numerous decisions of the United States Supreme C]ourt> 
this Court, and other appellate courts. 

In the leading case, Spalding v. Vilas, 161 U. S. 483 (1896), 
which arose in the District of Columbia, the Supreme Court of 
the United States, holding the Postmaster General immune to 
a civil suit for damages, unanimously affirmed the decisions of 
the courts below, declaring (pp. 498-499): 

As in the case of a judicial officer, we recognize aj dis¬ 
tinction between action taken by the head of a Depart¬ 
ment in reference to matters which are manifestly or 
palpably beyond his authority, and action having more 
or less connection with the general matters commjitted 
by law to his control or supervision. * * *. Ip ex¬ 
ercising the functions of his office, the head of an Execu¬ 
tive Department, keeping within the limits of his 
authority, should not be under an apprehension that the 
motives that control his official conduct may, at any 
time, become the subject of inquiry in a civil suit for 
damages. It would seriously cripple the proper and 
effective administration of public affairs as entrusted to 
the executive branch of the government, if he fwere 
subjected to any such restraint. He may have legal 
authority to act, but he may have such large discretion 
in the premises that it will not always be his absolute 
duty to exercise the authority with which he is invented. 
But if he acts, having authority, his conduct cannot be 
made the foundation of a suit against him personally for 
damages, even if the circumstances show that he is not 
disagreeably impressed by the fact that his action in¬ 
juriously affects the claims of particular individuals. 
* * *. The motive that impelled him to do that of 
which the plaintiff complains is, therefore, wholly) im¬ 
material. If we were to hold that the demurrer) ad¬ 
mitted, for the purposes of the trial, that the defendant 
acted maliciously, that could not change the law. 
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Appellant’s brief, it will be noted, attempts to distinguish the 
above case on the ground that the acts alleged in the complaint 
“could not be, under any process of reasoning, construed to be 
acts taken in the ordinary and honest discharge of appellee’s 
duties.” But that is not the test laid down by the Supreme 
Court in the above case. The Supreme Court applied the rule 
to any “action having more or less connection with the general 
matters committed to his control or supervision,” and held that 
the law applies even though the official acted from malicious 
motives. Other cases directly in point include: 

Bradley v. Fisher , 80 U. S. (13 Wall.) 335 (1871); 

Alzua v. Johnson, 231 U. S. 106 (1913); 

Farr v. Valentine, 38 App. D. C. 413 (1912); 

Yaselli v. Goff, 12 F. (2d) 396 (C. C. A. 2, 1926), 
affirmed 275 U. S. 503 (1927) ; 

United States, to use of Parravicino v. Brunswick, 
et al, 63 App. D. C. 65, 69 F. (2d) 383 (1934); 

Standard Nut Margarine Co. of Florida v. Mellon, 63 
App. D. C. 339, 72 F. (2d) 557 (1934); 

Smith v. O’Brien, 66 App. D. C. 387, 88 F. (2d) 769 
(1937); 

Lang v. Wood, et al., 67 App. D. C. 287,92 F. (2d) 211 
(1937), certiorari denied 302 U. S. 686 (1937); 

Cooper v. O’Connor, 69 App. D. C. 100,99 F. (2d) 135 
(1938), certiorari denied 305 U. S. 643 (1938); 

Fletcher v. Wheat, 69 App. D. C. 259,100 F. (2d) 432 
(1938), certiorari denied 307 U. S. 621 (1939); 

Glass v. Ickes, 73 App. D. C. 3,117 F. (2d) 273 (1940), 
certiorari denied 311 U. S. 718 (1941); 

Jones v. Kennedy, et al., 73 App. D. C. 292,121F. (2d) 
40 (1941), certiorari denied 314 U. S. 665 (1941); 

Laughlin v. Garnett, et al., 78 U. S. App. D. C. 194, 
•138 F. (2d) 931 (1943), certiorari denied 322 U. S. 738 
(1944). 

In some of the cases cited above the defendants held the very 
offices held by the present defendants. Thus in Yaselli v. Goff, 
supra, a plea of absolute immunity was sustained on behalf of 
a special assistant to the Attorney General, the position held 
by the defendant Rogge. The court said (p. 406): 
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In our opinion the law requires us to hold that a spe¬ 
cial assistant to the Attorney General of the United 
States, in the performance of the duties imposed rjpon 
him by law, is immune from a civil action for malicious 
prosecution based on an indictment and prosecution, al¬ 
though it results in a verdict of not guilty rendered by 
a jury. The immunity is absolute, and is grounded on 
principles of public policy. The public interest requires 
that persons occupying such important positions and so 
closely identified with the judicial departments of the 
government should speak and act freely and fearlessly 
in the discharge of their important official functions. 
They should be no more liable to private suits for what 
they say and do in the discharge of their duties than are 
the judges and jurors, to say nothing of the witnesses 
who testify in a case. [Italics supplied.] 

In Lang v. Wood, supra, absolute immunity was held to clothe 
the Attorney General, the Director of Prisons and the Warden 
of a federal penitentiary; and these are the positions held by 
defendants Biddle, Bennett and Sanford. 

The overwhelming weight of adverse authority is clearly 
recognized by this plaintiff in paragraph 7 of the complaint. 
There he seeks to avoid the rule above discussed, with which 
he is personally familiar. The case of Laughlin v. Garnett, 
et al., supra, was brought by this plaintiff against the Un|ited 
States Attorney, one of his assistants and a police officer, and 
similarly alleged that they had procured the lodging of criniinal 
charges against him on the basis of perj ured testimony. T1 lere, 
as here, this plaintiff alleged that the defendants caused the 
police officer to visit a prison and induce convicts to swear 
falsely, persuading them by promises of more lenient treat¬ 
ment. Their plea of absolute immunity was sustained in the 
District Court and in this Court, and the Supreme Court of 
the United States denied certiorari. This Court said (p. 93l): 

* # * prosecuting officers are immune from civil 
liability for conspiracy or malice in carrying out tfheir 
duties. 

728194—40 - 2 
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The allegation of this complaint that all “defendants are 
sued in their personal capacities” is meaningless. The com¬ 
plaint clearly shows their official capacity and even if con¬ 
strued most favorably to plaintiff and deemed to be true for 
purposes of this motion, unmistakably shows, as we have dem¬ 
onstrated, that defendants could have done the acts alleged 
only in connection with their official duty. Only by the exer¬ 
cise of official authority could the first three defendants have 
given orders to the Federal Bureau of Investigation, and only 
by the exercise of official authority could the last two defend¬ 
ants have given agents of the Bureau access to the prison which 
housed the alleged prospective witnesses. 1 

The device sought to be used by this plaintiff was tried with¬ 
out success in Cooper v. O'Connor , 69 App. D. C. 100, 99 F. 
(2d) 135 (1938), certiorari denied 305 U. S. 643 (1938). The 
plaintiff in that case purported to sue the defendants “in their 
individual capacities and not as officers and employees of the 
United States.” In rejecting this attempt to circumvent the 
immunity clothing public officials, this Court said (at p. 137): 

Appellees were sued in their individual capacities and 
not as officers and employees of the United States; and 
the declaration does not disclose the office held by each 
of them. The lower court, however, had power to take 
judicial notice of appellees’ official capacities, as well 
as the extent of their authority and the scope of their 
duties. 

The only case cited by appellant to justify this appeal is 
Bell et al. v. Hood et al., 66 Sup. Ct. 773 (April 1,1946). That 
case was a suit against federal officers, which asked damages 
for illegal arrest, false imprisonment and unlawful searches 
and seizures. The court dealt only with a question of jurisdic¬ 
tion and did not consider whether plaintiffs had a cause of 
action or whether defendants had a right to plead immunity. 

1 * * * public officials will be presumed to have the power to do the 
official acts they perform until he who relies on the contrary has alleged 
and proved it” United States ex rel. Petach v. Phelps, 40 F. (2d) 500, at 
501 (C. C. A. 2, 1980). See Cooper v. O'Connor, 99 F. (2d) 135, at 139 
(App. D. C. 1938), certiorari denied 305 U. S. 643 (1938). 


The United States District Court in California, on its own 
motion, dismissed the suit for want of jurisdicton and held 
that the state court was the proper forum. The only question 
before the United States Supreme Court was whether the state 
court or the federal court had jurisdiction. Such a case ob¬ 
viously has no relevance to a suit in the District of Columbia, 
where the District Court has all the jurisdiction elsewhere 
divided between state and federal courts. Furthermore, a rul¬ 
ing on jurisdiction would in no event be relevant to the ques¬ 
tion whether defendants have a right to plead immunity from 
liability. 

It is, therefore, clear from the allegations of the compaint 
itself that the defendants, under repeated decisions of the 
Supreme Court, this Court, and other appellate courtsj are 
immune from liability and that plaintiff does not, and can¬ 
not, state a claim for malicious prosecution against these 
defendants. 

II 

Count I of the complaint is insufficient in form to state a claim 

Count I of the complaint was apparently framed with[ the 
intention of stating a cause of action for malicious prosecution. 
But its allegations are so vague and disconnected as not to ppell 
out the substance of any kind of claim (Appellant’s App. 7+12). 

The first six paragraphs of the complaint describe the plain¬ 
tiff and the five persons named as defendants, and set forth 
the positions held by them during the period in question. 
Paragraphs 7, 8 and 9 deal with the so-called “sedition trial” 
in the District Court for the District of Columbia, and ijnen- 
tion some of the defense contentions therein. At paragraph 
10 the complaint begins to touch upon the alleged conspiracy 
to have plaintiff prosecuted. That paragraph avers that as a 
result of a “conversation” between the late President and the 
defendant Samuel I. Rosenman, the then Attorney General 
of the United States was “instructed” to “concoct” a criminal 
charge against the plaintiff. But plaintiff does not allege | who 
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gave the “instruction.” Nor does plaintiff charge that the 
Attorney General proceeded to carry out the alleged instruc¬ 
tion. On the contrary, plaintiff charges only that the Attorney 
General “set the machinery in motion to interview various 
inmates of Federal institutions” and that after a “consultation” 
with the Director of the Federal Bureau of Prisons and the 
Warden of the Federal Penitentiary at Atlanta, Georgia, agents 
of the Federal Bureau of Investigation “were permitted to in¬ 
terview” some of the prisoners. It is difficult to perceive any 
impropriety, much less wrongfulness, in sifch alleged conduct. 
Paragraph 10 concludes with an assertion that prison inmates 
were “told” that they would receive reductions in sentence 
for false testimony. But plaintiff does not allege who so “told” 
the prison inmates; and if an inference can be drawn from 
the pleading that agents of the Federal Bureau of Investiga¬ 
tion did so, plaintiff does not allege that any of the defendants 
ordered or instructed them to do so, but confines his allegations 
to the bare assertion that the defendants other than Rogge 
had knowledge thereof. But, under familiar principles, knowl¬ 
edge, acquiescence, or approval is not enough to constitute one 
a party to a conspiracy. United States v. Potash, 118 F. (2d) 
54,57 (C. C. A. 2,1941), certiorari denied 313 U. S. 584 (1941); 
Thomas v. United States, 57 F. (2d) 1039, 1042 (C. C. A. 10, 
1932); Young v. United States, 48 F. (2d) 26, 27 (C. C. A. 
5, 1931). 

Paragraph 11, after referring to the sedition trial for several 
sentences, alleges that the defendant Rosenman called to the 
late President’s attention a motion which plaintiff had filed on 
behalf of one of the defendants in the sedition case. As a re¬ 
sult, the defendant Rogge is alleged to have been “instructed” 
to work with “agents of the Federal Bureau of Investigation 
and with other persons to devise ways and means to make false 
accusations against plaintiff.” As in paragraph 10, plaintiff 
does not allege who, if anyone, gave the alleged instruction; 
nor does he allege that the defendant Rogge did anything to 
carry out such alleged instruction. Again, as in paragraph 
10, plaintiff refers to certain false statements that unnamed 
prisoners were allegedly induced to make—presumably the 
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same statements already referred to in paragraph 10—but 
here it is alleged that unidentified agents of the Fecteral Bureau 
of Investigation obtained such false statements. Here, also, 
plaintiff does not allege that any of the defendants ordered 
or instructed these agents so to do or that such agents acted 
under defendants’ control, but merely asserts that the defend¬ 
ants knew and approved thereof. Yet none of these agents, 
who are the only persons specifically charged in the compljaint 
with improper conduct, is made a defendant by plaintiff, and 
in the last paragraph of the complaint plaintiff enters a spe¬ 
cific disclaimer that the Director of the Federal Bureau of In¬ 
vestigation had any connection with or part in the entire 
matter. 

The remaining paragraphs of Count I relate to the criminal 
proceedings against plaintiff in the District of Maryland. 
Plaintiff nowhere alleges who presented the case against plain¬ 
tiff to the Grand Jury in the District of Maryland, or who 
prosecuted the case against him at the trial of the indictment 
which had been returned. Nothing asserted in the compJaint 
supports, or can support, an inference that any of the defend¬ 
ants presented or prosecuted that case, and, in fact, nope of 
them did. As to the witness Buckley referred to in paragraph 
12, plaintiff alleges that at the “instigation” of four of the de¬ 
fendants, an unnamed agent of the Federal Bureau of Investi¬ 
gation “induced” Buckley to go to the trial in the District 
Court for the District of Maryland and testify. Plaintiff does 
not allege, however, that Buckley testified before the Gifand 
Jury, notwithstanding the fact that in paragraph 13 plaintiff 
asserts that it was false testimony before the Grand Jury jthat 
led to the indictment. Plaintiff nowhere alleges that anyone 
but Buckley testified falsely at the trial. 

Count I, viewed as a whole, shows on its face the absence 
of any conspiracy for malicious prosecution, and in any event 
so far as active participation in any conspiracy is concerined, 
assuming one is alleged, the defendant Rosenman is charged 
only with having had a conversation with the late President 
and with calling the late President’s attention to a motion filed 
by plaintiff’s client during the sedition trial. Defendant Rf)gge 
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is alleged to have talked with agents of the Federal Bureau of 
Investigation and others and to have advised such agents that 
he spoke with the approval of the then Attorney General and 
the other defendants. Defendant Biddle is alleged merely to 
have “set the machinery in motion” to interview various in¬ 
mates of Federal penal institutions and to have consulted with 
the defendants Bennett and Sanford. As to defendants Ben¬ 
nett and Sanford, their alleged active participation amounted 
only to consulting with the former Attorney General and per¬ 
haps permitting federal prisoners to be interviewed by agents 
of the Federal Bureau of Investigation. 

Plainly then, altogether aside from the fact that the defend¬ 
ants are clothed with immunity from civil liability, the allega¬ 
tions of Count I of the complaint fall far short of formally 
stating a claim against any of the defendants for malicious 
prosecution. 

Ill 

Count II of the complaint does not state a claim under the 

statutes which it invokes 

In his brief appellant narrows his claim of error to the ruling 
of the court below on Count I of the complaint and devotes no 
space or discussion whatever to Count II of the complaint. It 
would thus appear that appellant has abandoned, on this 
appeal, any claim of error with respect to Count II. If such 
is the case the Court need not concern itself with this section 
of our brief (Point III). 

Plaintiff, in the second count of his complaint, charges de¬ 
fendants with a conspiracy to interfere with his civil rights by 
attempting to deny him a “fair and impartial trial” (Appel¬ 
lant’s App. 12). Presumably, although it is not specifically 
alleged, plaintiff is referring to his indictment and prosecution 
in the United States District Court for the District of Maryland 
for violation of Section 241, Title 18, United States Code, 
mentioned in the first count. It is not claimed that the pre¬ 
siding judge before whom the case was tried was other than 
fair and impartial, nor is it asserted that plaintiff was denied 
any of the immunities or privileges with which one accused of 




13 


crime is clothed in this country under our Constitution and 
laws. Rather, plaintiff’s second count purports to rest entirely 
upon a statutory foundation and charges the defendants with 
attempting to prevent plaintiff’s witnesses from; testifying at 
his criminal trial, with endeavoring to cause them to testify 
falsely against plaintiff, and with arranging perjured testimony 
unfavorable to plaintiff. 

Plaintiff’s second count is “grounded,” it is alleged, upon 
Section 43, Title 8 of the United States Code, although a por¬ 
tion of Section 47 of that title is also referred to and set out 
in the complaint. These statutes are set out in the appejndix 
hereto (infra, pp. 21-23). 

It has been established in a decision directly in point that 
an alleged conspiracy of the type charged by plaintiff does not 
state a cause of action within the meaning of these provisions 
of the United States Code. 

In Mitchell v. Greenough, 100 F. (2d) 184 (C. C. A. 9,1938), 
certiorari denied 306 U. S. 659 (1939), the plaintiff filed an 
action for damages in the District Court pursuant to Sections 
43 and 47, Title 8 of the United States Code. He chargee) the 
prosecuting attorney and deputy prosecuting attorney, who 
had prosecuted him for embezzlement, the judge before wjtiom 
the case was tried, two of the witnesses who testified in! the 
case, and the prosecuting witness, with conspiring to obtain 
his conviction by means of perjured testimony known toj the 
conspirators to be perjured. The United States Circuit Court 
of Appeals for the Ninth Circuit held that the complaint! did 
not state a cause of action, declaring (pp. 186-187): 

The federal statute relied upon (8 U. S. C. A. §$j 43, 
47) was enacted in 1871 to enforce the rights granted 
by the Thirteenth and Fourteenth Amendments tq the 
Constitution, U. S. C. A. Const. Amends. 13, j 14. 
* * * The question then is whether or not a (con¬ 
spiracy to secure a conviction of a criminal offense in 
a court having jurisdiction thereof and of the defendant 
by knowingly using perjured testimony to convici an 
innocent person, is a conspiracy for the purpose of im¬ 
peding the due course of justice in an attempt to “deny 
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to any citizen the equal protection of the laws”. It is 
only in case of a conspiracy to effectuate such a purpose 
that one damaged in his person or property, or deprived 
of his rights as a citizen of the United States, is entitled 
to maintain an action for damages in the federal courts 
under the statute. (8 U. S. C. A. § 47, supra.) 

No such purpose was involved in the alleged conspir¬ 
acy in the case at bar. Appellant was subjected to no 
greater hazard than any other individual in the state, 
namely, the hazard of being prosecuted for a crime and 
convicted by false testimony, and if the prosecuting 
officer of the county were sufficiently corrupt to use his 
high office for the purpose of convicting innocent people 
by perjured testimony, all the citizens within his juris¬ 
diction would be subject to the same hazard. 

* * * The prohibition against “denial of the 
equal protection of the law” was to prevent class legis¬ 
lation or action. It follows that the plaintiff has failed 
to state a cause of action within the terms of the federal 
statute (8 U. S. C. A. § 47, supra) upon which he relies. 

Thus, in the only decision directly in point which diligent 
search has discovered, the United States Circuit Court of Ap¬ 
peals for the Ninth Circuit held that precisely the same type 
of conduct attributed by plaintiff to defendants does not consti¬ 
tute a violation of the statutes relied upon and struck down 
the complaint for failure to state a cause of action. The Su¬ 
preme Court denied certiorari. 

See also: 

Viles v. Symes, 129 F. (2d) 828 (C. C. A. 10, 1942), 
certiorari denied 317 U. S. 633 (1942), rehearing denied 
317 U. S. 711 (1942). 

C/.: 

Love v. Chandler, 124 F. (2d) 785 (C. C. A. 8,1942) ; 
Blood v. Pearson, 124 F. (2d) 787 (C. C. A. 8,1942) ; 
Braicner v. Irvin, 169 Fed. 964 (C. C. N. D. Ga., 1909). 

In addition to the fact that under Mitchell v. Greenough, 
supra, plaintiff's charges do not under any circumstances con- 
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stitute a cause of action under Sections 43 or 47, Title 8, of the 
United States Code, plaintiff’s second count fails to state a 
claim upon which relief can be granted for another reason 
which appears from the plain language of Section 43 itself. 
Section 43 provides that those persons who “under color of\any 
statute, ordinance, regulation, custom, or usage, of any State 
or Territory ” deprive a citizen of the United States of any 
rights, privileges, or immunities secured by the Constitution 
and laws are liable to suit for redress by the party injured. 
The cause of action conferred is statutory and the statutory 
conditions must be met. Plaintiff has not alleged, nor can 
he, that any of the defendants acted under color of any statute, 
ordinance, regulation, custom, or usage, of any State or 
Territory. 

As the Court said in California Oil <& Gas Co. v. Miller, 96 
Fed. 12, 22 (C. C. S. D. Calif. 1899), in considering Section 
1979 of the Revised Statutes from which Section 43 was 
derived: 


The liability declared in said section 1979 for depriving 
a person of rights, privileges, or immunities secured by 
the constitution and laws of the United States mani¬ 
festly depends upon the fact that such deprivation be 
under color of some statute, ordinance, etc., of a skate 
or territory; and therefore, to constitute a cause of ac¬ 
tion under said section, the plaintiff must shorn, as 
part of his case, that the defendant claims to act winder 
color of a statute, ordinance, etc., of a state or territory. 

[Italics supplied.] 

See, in accord: 

Civil Rights Cases, 109 U. S. 3,16-17 (1883); . | 

Giles v. Harris, 189 U. S. 475, 484, 485 (1903) ; 

Jones v? Oklahoma City, 78 F. (2d) 860, 861 (C. C. 
A. 10,1935); 

Shimola v. Local Board No. ^2 For Cuyahoga County, 
40 F. Supp. 808, 809-810 (N. D. Ohio 1941). 

The foregoing, we submit, is sufficient to establish plain¬ 
tiff’s failure in Count II to state a claim upon which relief can 
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be granted. This conclusion is reinforced by consideration of 
the statutes in which Sections 43 and 47 have their genesis 
and the objectives which that legislation was designed to 
achieve. Sections 43 and 47 of Title 8 find their origin in the 
Civil Rights Acts of April 9, 1866 (14 Stat. 27) and April 20, 
1871 (17 Stat. 13). They “were passed shortly after the 
Civil War to aid in the enforcement of the Thirteenth Amend¬ 
ment abolishing slavery, the Fourteenth Amendment prohib¬ 
iting State action the effect of which would be to abridge the 
privileges or immunities of citizens of the United States or 
to deprive any person of life, liberty or property without due 
process or to deny any person the equal protection of the law, 
and the Fifteenth Amendment prohibiting the denial of the 
right to vote on account of race or color.” Love v. Chandler, 
supra, at 786. See Mitchell v. Greenough, supra, at 186. The 
Supreme Court has said that the “major purpose” of the Civil 
Rights Acts “was to secure to the recently freed negroes all the 
civil rights secured to white men.” Hague v. C. /. 0., 307 
U. S. 496, 509 (1939). It is thus apparent that the cause of 
action which plaintiff has attempted to assert in Count II is 
wholly foreign to the statutes upon which that cause of action 
is sought to be based. 

From every point of view, then, the decided cases, the ex¬ 
press language of the statutes relied upon, and the Congres¬ 
sional purpose and intent underlying the legislation in ques¬ 
tion, it is apparent that the irresponsible charges made by 
plaintiff in Count II of the complaint do not state and cannot 
be made to state a claim upon which relief can be granted. 

CONCLUSION 

The District Court, in its order dismissing the complaint, 
specifically held that each of the two counts failed to state a 
claim, both as a matter of form and also as*a matter of sub¬ 
stance. Count I shows on its face that the defendants are 
immune from liability; Count II shows on its face that the 
cause of action cannot be brought within the scope of the 
statutes relied upon. 



It is respectfully submitted that the judgment of the District 
Court should be affirmed. 

John F. Sonnett, 

Assistant Attorney General. 
George Morris Fat, 

United States Attorney. 
Sidney S. Sachs, 

Assistant United States Attorney. 

Of Counsel: 

Joseph M. Friedman, 

Special Assistant to the Attorney General , 

Robert Mandel, 

Attorney, 

Department of Justice. 



APPELLEES’ APPENDIX 



Statutes Involved 


The second count of the complaint purports to be founded 
upon two statutes. These are: 

(a) Act of April 20, 1871, § 1, Rev. Stat. § 1979, 8 
U.S. C. 43: 


§ 43. Civil action for deprivation of rights— 

Every person who, under color of any statute* ordi¬ 
nance, regulation, custom, or usage, of any State or 
Territory, subjects, or causes to be subjected, any citi¬ 
zen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an action 
at law, suit in equity, or other proper proceeding for 
redress. 


(b) Act of July 31,1861, as amended by Act of April 
20,1871, § 2, Rev. Stat. § 1980, 8 U. S. C. 47: 

§ 47. Conspiracy to interfere with civil rights4- 


Preventing officer from performing duties 

(1) If two or more persons in any State or Territory 
conspire to prevent, by force, intimidation, or ihreat, 
any person from accepting or holding any office, trust, 
or place of confidence under the United States, or from 
discharging any duties thereof; or to induce by like 
means any officer of the United States to leave any 
State, district, or place, where his duties as an j officer 
are required to be performed, or to injure him in his 
person or property on account of his lawful discharge of 
the duties of his office, or while engaged in the [lawful 
discharge thereof, or to injure his property soj as to 
molest, interrupt, hinder, or impede him in the dis¬ 
charge of his official duties; 

( 21 ) 
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Obstructing justice; intimidating party, 
witness, or juror 

(2) If two or more persons in any State or Territory 
conspire to deter, by force, intimidation, or threat, any 
party or witness in any court of the United States from 
attending such court, or from testifying to any matter 
pending therein, freely, fully, and truthfully, or to in¬ 
jure such party or witness in his person or property on 
account of his having so attended or testified, or to in¬ 
fluence the verdict, presentment, or indictment of any 
grand or petit juror in any such court, or to injure such 
juror in his person or property on account of any ver¬ 
dict, presentment, or indictment lawfully assented to 
by him, or of his being or having been such juror; or if 
two or more persons conspire for the purpose of imped¬ 
ing, hindering, obstructing, or defeating, in any manner, 
the due course of justice in any State or Territory, with 
intent to deny to any citizen the equal protection of the 
laws, or to injure him or his property for lawfully en¬ 
forcing, or attempting to enforce, the right of any per¬ 
son, or class of persons, to the equal protection of the 
laws; 

Depriving persons of rights or privileges 

(3) If two or more persons in any State or Territory 
conspire or go in disguise on the highway or on the 
premises of another, for the purpose of depriving, either 
directly or indirectly, any person or class of persons of 
the equal protection of the laws, or of equal privileges 
and immunities under the laws; or for the purpose of 
preventing or hindering the constituted authorities of 
any State or Territory from giving or securing to all 
persons within such State or Territory the equal pro¬ 
tection of the laws; or if two or more persons conspire 
to prevent by force, intimidation, or threat, any citizen 
who is lawfully entitled to vote, from giving his support 
or advocacy in a legal manner, toward or in favor of 
the election of any lawfully qualified person as an elec- 


tor for President or Vice President, or as a Member of 
Congress of the United States; or to injure any citizen 
in person or property on account of such support or 
advocacy; in any case of conspiracy set forth in this 
section, if one or more persons engaged therein do, or 
cause to be done, any act in furtherance of the object 
of such conspiracy, whereby another is injured iii his 
person or property, or deprived of having and exercising 
any right or privilege of a citizen of the United Stjates, 
the party so injured or deprived may have an action 
for the recovery of damages, occasioned by such injury 
or deprivation, against any one or more of the jcon- 
spirators. 
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